I11
OPENING STATEMENTS

§3.1. Introduction 4]
§3.2. Opening statements from the jury’s perspective 41
§3.3. Strategic and evidendary considerations 45
§3.4. Content of effective apening statements 50
§3.5. Examples of opening statements 61

§3.1. Introduction

The opening statement will be your first opportunity to tell the jury what
the case on trial is all about. As such, it is a critical part of the trial that
must be carefully planned, developed, and delivered, yet is probably the
most overlooked part of the jury trial process.

Trial lawyers agree that opening statements often make the differ-
ence in the outcome of a case. Studies have shown that jury verdicts are,
in the substantial majority of cases, consistent with the initial impressions
made by the jury during the opening statements. As in life generally, the
psychological phenomenon of primacy applies, and initial impressions be-
come lasting impressions. Accordingly, make sure your case gets off on
the right footing. This can be achieved only when you forcefully deliver a
logical opening statement that clearly demonstrates the facts that entitle
your party to a favorable verdict.

This chapter will discuss the elements and structure of effective
opening statements and will present illustrative opening statements in
representative civil and criminal cases.

§3.2. Opening statements from the jury’s perspective

Jury selection has just been completed, and the jurors are sitting in the
Jjury box waiting. The following ritual usually occurs next:

Judge: Are both sides ready?

Plamntiff’s lawyer: Ready, your Honor.

Defendant’s lawyer: Ready, your Honor. :

Judge: Members of the jury, we are now going to hear the opening
statements from the lawyers. The opening statements should
give you an overview of what the lawyers expect to show
through the witnesses and other evidence that will be intro-
duced during the trial. This should help you understand the
actual evidence when you receive it. Plaintiff, please proceed.
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What are the jurors thinking and feeling at this point? First, they are
anxious and worried about courtroom procedure and their role in it. Sec-
ond, they are wondering what the case is all about. Third, they want to
know whom, other than the judge, they can trust and rely on for help.
Fourth, they are more receptive to information than at any other stage of
the trial process. Experienced lawyers understand what the jurors are
thinking and feeling and use this knowledge to organize and deliver their
opening statements.

What does all this say about opening statements? Effective opening
statements, from the jury’s perspective, have several basic characteristics.

1. The first minute

The first minute or two of your opening statement should communicate
three things to the jurors; your theme, your summary of the facts, and
your enthusiasm about trying the case.

Themes are the anchors around which the jurors picture the case.
All cases can be organized around a theme summarizing your position on
the evidence. The themes are the universal truths about people and
events we learn about during our lives. Most judges today will permit
themes (unless excessively argumentative) in the opening statements.

Examples:

“This is a case about cheating.”

“This is a case about promises. The defendant made a promise and now
doesn’t want to live up to it.”

“This is a case about police brutality.”
“Revenge. That's what this case is all about.”
“Everything you will learn about during this trial is based on greed.”

“Pain, pain, and more pain. Mr. Johnson’s only companion today is constant
pain.”

“This is a case about taking responsibility for your oun conduct.”

First impressions are lasting impressions. The jurors, in a matter of
minutes, have already made preliminary impressions about you, your cli-
ent, and your case. Hence, the first minute of the case should include a
summary of your case, cast in a positive, interesting, human way.

Example (personal injury):

On May 8, 1991, defendant, while drunk, ran his car through a red light,
crashed into Jane Smith’s car, and crushed her behind the steeving wheel of her
car. Mrs. Smith and her family have never been the same.
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Your opening statement must be delivered in a forceful, Fnergetic
way that lets the jurors know that you are eager (o get the tria) u'nder
way, enthusiastic about your case, and confident that the jurors will do
the right thing at the end.

2. Storytelling

Effective opening statements are usually based on good storytelling. After
all, a trial is essentially a contest to see which side’s version of a disputed
event or events the jury will ultimately accept as true. ]

Several ingredients collectively create good storytel!lng. First, the
story should focus on the people, not the problem. Most jurors view the
world through emotional eyes. They are interested in people and W"-Aal
makes them do the things they do. This means that you must personalize
your client or key witness. It also means that your storytelling must em-
phasize the parties and witnesses and the events they were a part of, not
the legal issues involved. o '

Personalizing your client or key witness is important because jurors
want to help people they like. Hence, if your client or key witness is lika-
ble and the jurors identify with her, they will necessarily be more likely to
return a verdict in her favor. That's simply human nature.

Example (rape prosecution):

This case is the story of Mary Martin, who was o lifetime resident of this cily.
She had completed college, and had just staried her job os a buyer at the Smith
Department Store. She had her own apartment for the first time. Life was exciling
for her. It was around 2:00 A.M. the nightmare storted. She was sleeping, alone
in her apartment. Suddenly she was startled by a noise. At first she thought & was
outside. But when she heard it a second time she knew what it was: the creak of the
wooden floor in her living room. It was then that Mary Martin knew that
stranger was in her house.

Second, your storytelling must be vivid and recreate for the jury's
benefit the events and things that happened to your party. Where appro-
priate, your storytelling should be emotional and dramatic, since you
want to draw the jurors into your story and create .empathy for your
party. Vivid, dramatic, emotional storytelling is engaging and keeps the
jury's attention. -

Example (personal injury):

On April 25, 1991, at around 4:00 PM., John Smith was walking alfmg
Spring Street. Suddenly, a car came from behind, Jailed to stop at the slop sign,
and crashed inio John's back. The impact crushed his ribs, broke his spine in three
places, and threw him into the dicch. That was the last day John Smith ever
walked. He will never walk agoin.
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Third, storytelling must be organized in a simple, logical way. Most
of the time the best way to organize is chronological, since jurors are used
1o hearing stories that move from beginning to end in chronological se-
quence. A chronology is simple, easy to follow and understand. If, how-
ever, the case allows for a different approach, consider it. For instance,
you might present your storytelling by describing the last event, then
loop back and describe earlier events that led up to the last event. The
important point to remember is that your organization must be simple,
clear, and easy to follow.

Example (assault prosecution):

There had been problems between the defendant and Bobby Short before. Just
the week before the two had been in the tavern and had gotten into an argument.
The defendant again tried to push Mr. Short around, but Mr. Short refused to get
nvolved. Instead, he simply left the tavern and went home.

One week later, on April 10, the same thing happened. The defendant and
Mr. Short were again at the tavern. Again the defendant tried to pick a fight with
Mr. Short. As usual, Mr. Short tried to get away. This time, however, he was not
as lucky, because the defendant stood in the doorway and refused to let Mr. Short
out.

Fourth, the opening statement should alert the jurors to coming at-
tractions. Giving the jurors a preview of important testimony heightens
their anticipation and keeps their attention during the trial. This is par-
ticularly important for the defendant, who presents evidence only after
plaintiff has rested.

Example:

Listen when Dr. Johnson tells you what happens to a rib cage when it is
struck by a two-ton car, and you will know why Mary Johnson can no longer work
and support her family.

When Officer Thomas tells you what he found when he searched the defen-
dant’s car, you will know why the defendant was immediately arrested.

3. Efficiency

Jurors have limited attention spans. They have limited capacities to retain
information. Hence, your opening statement must be efficient. Efficiency
in opening statements — as in the other stages of a trial —means two
things. First, research shows that the longest time period that most per-
sons can maintain a high level of concentration is 15 to 20 minutes. Even
during that time, minds regularly wander away and return. Second, re-
search also shows that memory decays rapidly. Within a short time most
persons have forgotten most of what they heard. Within a few hours they
have forgotten the great majority of what they heard. Research also
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shows that repetition is a key ingredient in improving memory and that
repetition of information three or four times significantly _ands memory.

For the lawyer the message should be clear. Most opening statements
should take 10 to 20 minutes. Using more time is counterproductive: Ju-
rors will be overwhelmed, confused by details, and will respond by rcfgs-
ing to listen. Instead, it is usually more effective to touch on fewer details,
select your most important facts and phrases, and repeat them three or
four times. This is particularly important with your themes, the anchor-
ing devices for your opening statement.

§3.3. Strategic and evidentiary considerations

Strategic and evidentiary considerations also play a significant role in
structuring your opening statement.

1. Do not argue or state personal opinions

Arguments are reserved for closing arguments. .T_hey. are improper in
opening statements. An easy way to keep the dxst'mcuon in mind is to
remember that opening statements state facts. Closing arguments, in ad-
dition to stating facts, can also argue characterizations, conclusions, mfe.r‘
ences, credibility of witnesses, common sense, common €Xperiences in
life, and other matters beyond the evidence itself. A rule of' thumb is to
ask yourself: Do I have witnesses or other evi.dence that will prove'th.e
facts I am telling the jury about in my opening statement? If so, it is
proper to include those facts in your opening statement.

Stating the rule against arguments is easy. Determining where the
line is, or when you have crossed it, is not easy, since judges differ widely
in their interpretation of what constitutes impex.-n.xi.sslble argument. Some
give considerable leeway; others give the proh1bl.uon a strict interpreta-
tion. In addition, practices vary between jurisdictions. The only solution
is to learn what your particular judge’s attitude is and adjust to it. Do this
before trial, and then plan your opening statement to eliminate anything
potentially objectionable, so that your opening wx.ll flow smoothly, without
interruption. This is not the place to draw objections from the other side.

Example: )

Praper: . ’ Improper:
He was going 50 mph in a 30- He was racing hu car, scallering
mph zone. everything in his path.
He drove off the road on a cléar, He was a loose cannon, charging
dry day on a straight section of down the road.
the road.
She will say that she took o Common sense tells you that she
handgun away from a 250-1b. couldn’t have done what she
football player. claims she did.
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fact Itis t;Iso improper 1o state directly your personal opinions about the
knoi/ Or e cred‘xlbxluy qf witnesses. Phrases like “I believe,” “I think,” “I
jec[io;aglre e\r/lc:: w]e believe” state personal opinions and are usually ob-
jectionable, n only in opening statements but at any stage of the trial.
o e}:,r atseey }z:re not persuasive ways (o present things to the jury.
they be[;ome : ts)agu}ll:b? eliminated from your trial vocabulary before

2. Do not overstate the evidence

The only thing a trial lawyer has to sell to the jury is hi ibili
ing ) s his credibility.
:[I:Lx;c;;:tot’l}xsg}s more damaging Ll.xan to ovcrstate:] faZts in your opcninyg
statem er. ; e jury will remember it, resent your misrepresentation, and
o o OgOd rust you. Your opponent during closing arguments will in all
" Eomt out each misrepresentation that you failed to deliver on.
doubtccordmgly, if you‘do err, do so on the side of caution. When in
p]easa,n rl_]m s::l;sta.ter(r;em is the better part of wisdom. The jury will be
expected?l prised to learn that your case is even better than they had

3. Develop your theory of the case

A theory of the case is ide’ i
] your side’s version of “what really h .
i};o[;l: ‘;pcorp?ir;;te all the uncontested facts as well as yon);r s?ggzri"ii;iolr:
isputed facts. It must be logical, fit the legal requi
! ] » uirements of th
f:lalms, or defenses, be simple to understand, andgbe f:gnsistent usrith thf:
Juror; common sense and their perception of how life works
- t-tl’)lur opening statement is your first opportunity to tell the jurors
Z u | eory of the case - what really happened. A jury trial is essentially
2 con g:;x;x;;’; tc: see \;h}Ch [Earty’s theory of the case the jury will select as
: y true. Seize the opportunity. Give the j h
view of your evidence that i ou il 0 do 50, the
\ 1 puts it all together. If you fail to d
Jury vlml! not understand where you stand. Worse yzt, the other .?ids: ,d;}:f
;r;ga 1(]: o;;r:g arguments may argue that you never had a theory of the case
, we 7 .
Soaraclt x O;Z .merely waiting to hear all the evidence before committing

4. Choose your labels

!,abels are simply the way you will refer t i

important things during the trial. Labels a(;e[}il;g::::;s; gzz:x:?eatr}‘)i 0::2::
vey at:xtudes and messages. There is a difference between callin )
party the pl;xnuff" or “my client” and “Mr. Smith” or “Bobby,” bg een
call?ng a vehicle a “car” and a “big black Jaguar sports car” y,d bﬂween
calling a car crash an “accident” and a “collision.” and hefweet
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Before the trial starts, decide how you will label your party, the op-
posing party, the events, transactions, vehicles, weapons, and other things
important to the case. Choose the labels that project the image you want
and that support your themes and theory of the case, and use them con-
sistently throughout the trial.

Example (automabile — negligence case):

Plaintiff: Defendant:
Ms. Smith [pl] M. Johnson [def.]
that defendant the plaintiff
defendant’s 2-ton truck  our delivery van
crashlcollision accident
shattered arm injury

5. Consider using exhibits

Exhibits in opening statements are 2 mixed blessing. On the one hand,
they can be an effective tool to make key facts clear for the jury. On the
other hand, exhibits can also distract the jurors’ attention from you, and

ger be new evidence when reused during the trial.

once seen will no lon
Hence, using exhibits during opening statements should be done only

after weighing the benefits and costs involved.

If a chart, diagram, or other exhibit is essential for the jurors’ under-
standing of the case, then it must be used. This is commonly true in com-
mercial cases, where the parties, facts, and events can be complex. In
those cases a chart showing the parties and their principal witnesses, a
chronological chart of a series of related events, or a flow chart showing
the sequence of important activity can be effective during opening
statements.

If the exhibit you wish to use in your opening statement has already
been admitted in evidence through a pretrial order or by stipulation of
the parties, there should be no problem with using it in your opening
statement. It is always a good idea, however, to inform the judge and
opposing lawyer of your plans so that any objections or logistics can be
ironed out in advance.

If the exhibit is not in evidence, tell the judge that you wish to use it
during your opening statement and that you will establish a proper foun-
dation for the exhibit during the trial. Today almost all judges will allow
the use of such exhibits under these circumstances.

.

6. Anticipate weaknesses

Often a difficult decision in opening statements is whether, and if so how,
to volunteer weaknesses. This involves determining your weaknesses and
predicting whether your opponent intends to use them at trial. There is
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obviously no point in volunteering a weakness that would never be raised
at trial. Where, however, that weakness is apparent and known to the
opponent, you should volunteer it. If you don’t, your opponent will, with
twice the impact. How do you volunteer the weaknesses? The key is to
mention the weakness without emphasis and to present it in its least dam-
aging light, when it will blend easily into the story.

Example:

Your client is the plaintff in a personal injury action. He was in-
volved in a collision with another automobile at an intersection. The de-
fense is contributory negligence, based in part on the fact that your client
had been drinking.

On April 25, 1985, John Smith went to work as usual. At 4:.00 P.M., when
his shift got out, he and several of his fellow employees went to Frank's Tavern, as
they often did, and he had o couple of beers and talked with the other men there.
After about one hour, John lefi to drive home for dinner. It was on the way home
that he was struck by the defendant’s car.

Some lawyers believe that volunteering their own weaknesses only
puts undue emphasis on those weaknesses. They feel that it is better to
let the opponent bring them out. This approach fails to recognize, how-
ever, that over the course of the trial the only thing that a lawyer has to
sell is his credibility. Once the jurors feel that a lawyer is not being honest
and candid with them, that credibility is lost. Credibility is best main-
tained by always being candid, which includes honestly disclosing weak-
nesses in opening statements and discussing them frankly in closing
arguments. This is best done by making the weaknesses part of your
story, giving the jury the message that these “weaknesses” do not affect
the overall merit of your case.

7. Waiving or reserving opening statements

Experienced trial lawyers look forward to opening statements since this is
their first real opportunity to communicate directly with the jurors and
tell them about the case. In some jurisdictions the party with the burden
of proof, normaily the plaintiff, must make an opening statement that
demonstrates a prima facie case. In others, there is no legal requirement
that either party make an opening statement. Moreover, some jurisdic-
tions permit the defendant to reserve an opening statement until he be-
gins the defense’s case in chief.

It is difficult 10 imagine a situation where a party, either plaintff or
defendant, would find it advantageous to waive making an opening state-
ment. Remember that trials are conducted to see which viewpoint of a
disputed set of facts the jury will accept as true. Making an effective
opening statement gives you a head start over your opponent. Take ad-
vantage of the opportunity.
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The defendant, however, has a more rcalistic'decmqn to n;ake:L h‘g
permissible, should he make an opening statement 1‘mmc.dlfa?tehlz a L;;&n-
plaindff or should he reserve it for the d!:fense case in chief? Most efen-
dants open immediately after the plaintiff. Reserving the operlnr;lgen "
ment means that plaintiff’s version of the facts will glohunc ha V_mgce(i
Coupled with a strong case in chief, the plamnff: may well have csoglme ol
the jury before you get 2 chance to't.ell your side of the c:ﬁ_‘e. ome d¢
fense lawyers prefer to reserve openng statements becau;e .dgy -
the benefit of hearing the Plamuff’s evndence’ before deci mgcm nec):
what to say. However, reserving the defendant’s opemngds?te;xe) L nec
essarily creates the impression that you did not have a de ense, on)e'
waited to see what the plaintiff’s case looked like befo.rc evising i;is

Nonetheless, the defendant should at least consider resef'vxr_xigcan[
opening statement where he has a strong case and there are sxg:tx : cant
strategic advantages in that approach. This smxz'mor:j ;xxsts n;n( o5t o
monly in criminal cases where a strong .afﬁrmauve efense ; s . dc:
because of limited discovery, the prosecution does not know w ;}1' e de
fense evidence will be. Reserving the opening statement in lT‘lcf :) s
tion will prevent the prosecution from altr.'nng its case in C lx‘e o ing
the anticipated defense. The defendant might also.reservde is o;: cning
statement when he has more than one defense to raise, and cann make
up his mind which one to raise until he has heard the pros.ecxfuon'dence
in chief. For example, in a murder case where the prosecution’s ev:If nee
is weak on identification, the defense could be based on that issue. If he
identification evidence is strong, the defense of self-defense cou

asserted.

8. Lawyer’s position and delivery

During opening statements, unless required to use a ﬁxed lecte::;e);‘c::\;
should position yourself in the courtroom to maximize yon;i' sp: csence
before the jury. Although this is pard}" a matter of pe;s&n , Y ;;few
most advantageous position is usually dxre'cdy'm front of the _![ }:yéach .
feet away, where you can comfortably maintain eye com:a. wil e o
the jurors. Standing at either end of the jury box gives tfe impr ssion of
favoring some jurors and ignoring others. Standing too z;)rl a\gayinvading
your presence, while 100 close makes jurors uncomforta e by

their personal zone.

Example: .

In this schematic diagram of a courtroom, the lawyer should usually
sy
stand near the position “X. . '
Regardless where you make your opening statement, guar(;i agalms;
mannerisms that detract from your delivery. Keep your hands :uand
pants or coat pockets, avoid playing with coins, pencils, or pa‘ajpel > 2nd
restrict constant or aimless wandering about the courtroom. Use upp
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body gestures, those involving your hands, arms, shoulders, head, and
face,‘ since these usually strengthen your speech. Remember that your
physical and verbal mannerisms should always reinforce your speech.

A trial lawyer should know his case well enough and have prepared
his opening so that extensive notes are unnecessary. If possible, avoid
notes altogether. This permits you to exude confidence, use your hands
and arms for effective gestures, and maintain continuous eye contact with
each of the jurors. Lawyers who can give an opening statement without
notes have a decided advantage over their opponents.

§3.4. Content of effective opening statements

The following checklist should be useful in organizing your opening
statements. While no checklist should be religiously adhered to under all
circumstances, following an outline will force you to prepare, organize
and deliver an opening statement that will present your evidence in a
logical and clear progression that the jury can follow and remember.

1. introduction

2. parties

3. scene

4. instrumentalities
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date, time, and weather

issue

what happened

basis of Lability/nonliability or guilt/nonguilt
anticipating and refuting defenses (plaintiff only)
damages (civil cases only)

conclusions

—comao®

1
1

While this type of checklist should be useful, it is by no means the only
way an opening statement can be organized. Like most aspects of trial
work, nothing is etched in stone. It can and should be modified to meet
the unique facts of each case, your personality and style as well as that of
your opponent. Only time and experience will determine what ap-
proaches work best for you.

Although the checklist is advisory, the requirement of preparation
and organization is not. Like any other phase of the trial, the opening
must be carefully organized, planned, and delivered. Giving an opening
statement “off the top” usually leads to disaster.

1. Introduction

The beginning of your opening statement is your first opportunity to
speak directly with the jury. It is your first chance to impress them with
the merits of your case and your abilities as an advocate. First impressions
are usually lasting impressions. Within the first minute or so you should
be able to achieve three purposes:

a. present your themes

b. present a short overview of your case

¢. demonstrate your abilities, confidence, and integrity through
your delivery and demeanor

Example (plaintff):

May it please the Court, counsel, members of the jury. This is a case about
carelessness and how it ruined another person’s life. That's because on Apnil 25,
1991, John Smith had his leg crushed when,  at the indersection. of North and
Clark Streets in this city, he was walking across North Stréet with the walk Light,
and the defendant, running the red light, crashed into Mr. Smith’s leg. The force
of the crash crushed his leg, shattered it in several places, and Mr. Smith’s leg,
and his life, have never been the same.

&

Example (defendant):

This is a case abou taking responsibility for your own conduct. That’s because
on April 25, 1991 the plaintiff, who was in a hurry, took a chance, anticipated
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that the llg’]lt wauld change and S[Epptd Of] the curb bey'ore the lLight }jad Ci
N > i ‘4 hanged
Because he was m]ur Ed, the Plaﬂul now wanis o blame 30 T hi :
: [f meane 8[58 fb his oum

1s a theme improper in an opening siatement i i
argument? While some courts stilipadhefe to the tragict;::::f tléstc TS;:IU [C.;
a witness will testify to it can you say it in opening slatements—my ;
courts today allow reasonable latitude and recognize that themes oii[
other devices that grab attention, while technically perhaps “argume?x?"
should be a]lpwcd because they help the jurors understand the ositior;
of the opposing parties. Themes, if direct inferences from the gvide .
to be' Introduced at trial, are usually allowed. Since the propriet ofnCe
opening statement is, like so many things, within the discretionyof tﬁn
trial judge, obviously you need to know your judge. ‘

If your trial judge is a traditionalist, you will need to modify or eve
drop your themes from your opening statement. Addin t)l;e ti -
honore’t'i.phrases, “We expect the evidence to show,” and “Wgc will :‘!:: .
to you,” incanted at the beginning and repeated once or twice durinp the
opening statement, will usually satisfy the Jjudge. 8 e

2. Parties

You should introduce the essential people, both partie iti i
nesses, to the extent appropriate. As ;)laimiff, ytp;ur dsc;c?-g);::ﬁ Ett;
plaintiff in a personal injury case should include his activities at work
hpme, and play. Tell a story about your client. Build him up and mak '
l}un a human being the jury can relate to and sympathize with. In add'c
uon, remember that the credibility of your important wimesses' is det -
mined not only by what they say and how they say it, but by who tzr-
witnesses are. As defendant, discuss the important part’ies andywitn "
the ;:\lam]uff either did not mention or glossed over. e
) § always, make sure that whatever you do brin

ties or witnesses will be supported by teZtimony at tg'i:]l.“S?r?:: [aa:iyniar:
backgrol.md wfxll usually only be brought out through that witness’ te :is
mony, dxscgssmg the background in the opening statement ma com;x’;
you to calling the witness at trial. For this reason, defense lg €rs i
criminal cases will rarely discuss the defendant’s or other def:x);e i
:1hesses‘ backgroulrllds in their opening statements, unless they are cert‘;,;;

ese persons will testify. In thi i ible i idi

presen;: rsone ill e all?l s way they remain flexible in deciding to

Example (plaintiff):

Folks, meet John Smith. John is an accountant, He had 1

3 worked steads
accountant at the XYZ Company for 15 years, supporting himself and h?.r ?hfen
children. He has lived in our community all his life. ’
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Chag

Before April 25, 1991, John Smith was a completely healthy man. He was
physically active. He did all the work around the house, including building an
addition a few years ago. He enjoyed playing tennis, hiking and camping with the
family, and other athletic activities. Never did he have any problems with his back
or legs.

Example (defendant).

To understand this case you need to understand Bob Jones. Bob’s a profes-
sional driver. He drives all kinds of trucks for ABC Construction. He's done that
for more than eight years now. Bob was so professional in his work that two years
ago he was promoted to head driver, a responsibility that involves hiring, firing,
training, and scheduling all the other drivers.

3. Scene

In most personal injury and criminal cases, the scene of an occurrence is
usually important. In these cases you should describe the scene so that
the jury can visualize it. Remember that the key to describing scenes is to
develop verbal pictures such that if you close your eyes and listen to the
description you should actually be able to form a mental picture of the
scene described. Here clarity is critical. If the jury cannot visualize what
you are describing, the rest of your opening will make little sense.
Juries, like Jay people, often have difficulty in understanding com-
pass directions. Instead, it is usually more effective to ask the jury to
assume that they are facing a given direction, then “walk” the jury
through the scene involved. Give one fact at a time, siowly enough to be
absorbed and make a mental picture of it. 1t's generally best to give the
jury the minimum amount of detail necessary to accurately picture
the scene. Too much detail at this time runs the danger of confusing

the jury.

Example (plainsiff):

This collision occurred at the intersection of Clark Street and Division Street.
Picture yourself in a car traveling south on Clark Street toward the intersection of
Division Street. Clark Street is a two-lane street. There are parking lanes on both
sides, which are always filled. Both sides of Clark Street near the intersection have
commercial busldings approximately three stories high. Division Street is a four-
lane street which intersects at right angles with Clark Street. It has no parking
lanes and is also lined with commercial buildings. Consequently, as you drive
down Clark Street you can’t see the traffic coming down Division Street until you
are in the intersection itself.

Defendant, speaking after the plaintiff, should describe those details
of the scene plaintff left out, or with which you disagree.
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Examples (defendany):

Counsel has ;i )
hat .a.l,m“ described part of the scene to you bus he failed o mention

1t s important o heep in mind that . . . .

. A dx.agram, enlarged photograph, or other exhibit can be an effe
tive aid 11 your opening statement, but several considerations must bc-
kept in mind in deciding whether to use them. First, find out if th ‘{sd .
will allow you to use the exhibit during your opening statemen; ef]fu 5
represent to the court that you can establish a foundation for the 'exh-){fu
or your opponent has no objection to its admission, the Judge wili ldl't,
nanlx permit use of the exhibit during your opening statement ; o dl-
keep in mind that the exhibit can be both an attraction and 2 di'streco'n :
.It Is attractive because the exhibit, in an appropriate case, can h, Tu?l? .
Jury understand the case. On the other hand, the exhibit is diste Ciing,
because jurors will find it much more interesting than listenin, r:xoc e
talk. The standard way of dealing with this problem is to use u,i & h)‘,g'u
only wh.er.x necessary, then move it out of sight when done. Third sing
the exhibit during opening statements will mean that the exhibit e
long.e_r new when it is formally introduced in evidence later. Whl . :o
ext?xbquxll help spice up a tedious but necessary examination ere.ctl ;
saving it to use for the first time during that examination. consider

4. Instrumentality

In many cases, particularly personal injury and roducts liabili i

.strumcntali'ty is an important part of Jth?,case. l'DI'hese :/o]:?ll:hctc))’;nmc ﬂil-
mvo}ve vehicles, machinery, equipment and other products. In SUChmon y
the instrumentality should be described fully. Use the same icturi tion
technique used to describe scenes. picturization

Example:

This bus was 40 feet long and had front ond rear exits on s right s
exit had three steps. There were handrails on both sides of the m::g P side. Bach

Example:

The scaffoiding used on this construction site consisted of
' A a plag
long and two feet wide, which was suspended Jrom the roof by tu.mtJ m{[mzzblzﬁo j:”
electric winch was attached to each cable. San

Example:

These life insurance policies had a face value of $50,000
. . ’ : T
double mdgmmty clause, a clause which said that in the event ofhzl ﬁm’;
death, the insurance company would pay twice as much.
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5. Date, time, and weather

In cases where the date and precise time of an event are important, or
the weather conditions are significant, describe these in detail.

Example:

This collision accurred on April 25, 1991, just before 3:00 P.M. It had been
o sunny day. Although showers were expected, the sireets were still clear and dry.

Example:

This robbery occurred at 11:30 P.M. on April 25, 1991. Although it was
mighitime, this intersection was well lighted. There was a streetlight directly over
the spot where Mr. Smith was robbed. There were other streetlights farther doum
the street in each divection, on both sides of the street. There was additional light-
ing from the storefronts that lined the street on both sides.

6. Issue

As defendant, your picture of what happened should be preceded by a
denial of the plaintiff’s version of the disputed facts of the case that the
jury has just heard. How you make your denial is critical. It must be done
directly and with conviction. You must force the jury to get away from
plaintiff’s version of the facts and keep an open mind about your
evidence.

Plaintiff, of course, can also state what the issues in the case will be.
However, it is usually preferable for him to proceed directly into the
“how it happened” phase, since plaintiff will not usually want to tell the
jury that the defense disagrees with his version immediately before he

tells it.

Example (defendant):

Counsel for the plaintsff has told you that he expects to prove that this acci-
dent was caused by Mr. Johnson's negligence. Bul that’s not what the evidence will

show here! K
What really happened on that day? We will prove that we were not negligent,

and that if anyone caused this accident, it was the plaintiff himself who was negli-
gent and at faul. :

«

7. 'What bappened

You have now established the necessary foundadons for your picture of
the occurrence involved. You have set the stage: The parties, scene, in-
strumentality, weather, date, and time have all been described. A com-
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plete background has been created. The ju i
:Jhlfhdygu can Qescribe the action. Yoy ajrerz:;sa?)lr:f: llﬁai:?; aninter.
pted descripuon of the actual event involved with the kind of foree
and pace tha.t will recreate the event and make i’t come 'T’ " o'f e
only l;:ome alive if you present it in an uninterrupted w:ywe fction can
more plausble dewpionof ot e Eve JoUr PPONEL (0 crese
;nake the jury'visuah'ze the. event your wayl,] yi‘:l;ily:;?uor;eg{clf y(g: on
avorable ve_rdnct.bTo do this successfully, your description m boa Ny
cal progression, simply yet forcefully stated; it mus; gc ace(lilSt ot
Jury can follow easily; and it must be given from the ? e
advantageous to you. Perspective most
As defendant, your primary problem is to ersuad j
e th
S:Z :]‘éer:i[iz:::i w:;y, the way your evidence showspit really ha;g:rll-:dt.oYs::
Should dir yh eny that the event occurred in the way plaintiff has
e };avey:u have_ evidence that will contradict the other side’s version
uyon b uc cvxdenc.e, You can in good faith deny their version d
€ll the jury what your side’s proof is, However, what 4 if 7o
have no contradictory evidence? Ethical consid oy ol o

sive, will fail to convince, or will not meet his burden of proof. There is

nothing improper in challengi ’s abili
poth A e 8INg your opponent’s ability to prove what

Example (; plaintiff — civil):

began to slow down Just before he reach ] ?
. ed the nlersection, the lj
f\hd:;uézl)lmt;e af::el:ra@d arl:ld n;terea' the intersection. Suddenly ga.}:fot;:rmfa?:}zzzl.
Section late, directly in front of Mr. Jones’ ,
‘ . car. My, -
tho;:gh ke had the green light, slammed on his brakes, but it was 100 Iatre j;"}:‘eﬁ’ .
of his car struck the other car on the rear driver's side. The from
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Example (plaintiff — criminal):

Suddenly, at 9:05 A.M., three men with guns and masks burst through the
front door of the bank. One man, armed with a shoigun, stood by the front door.
The other two men ran to the tellers’ area. One leaped over the counter and herded
the tellers into a corner. The man standing before the counler announced, “This is
a stickup. Don’t do anything stupid.”

Example (defendant — criminal):

At 11:30 P.M., while somebody else was robbing the unfortunate victim, my
client, Frank Jones, was three blacks away, walking home from a movie. Suddenly,
a police car with lights flashing came around the corner and pulled up nexi to
Frank. Both officers, with guns drawn, ordered Frank to stand against ¢ wall;
Frank kept asking, “What's this all about?” One of the officers said, “You are
under arrest for robbery.” That, ladies and gentlemen, was the first time Frank
Jones ever knew that a robbery had occurred.

8. Basis of liability/nonliability or guilt/nonguilt

As plaintiff, this should be a high point in your opening statement. You
want to make a summary of the facts and conclude that your client is
entitled to win. This should be done in a suitably indignant and forceful
manner. State the basis of liability immediately after your narration of
your version of the facts.

As defendant, it is usually safer not to directdy challenge the plain-
tiff’s ability to prove certain facts. Assume that plaintiff will introduce
some evidence to support his version. The safer approach is to suggest
that plaintiff’s picture of the disputed events will not be persuasive or
convincing, then emphasize your own picture and conclusion.

Keep in mind that an opening statement cannot be argumentative,
and that judges differ on what constitutes improper argument.

Example (plaintiff — civil):
Members of the jury, this evidence will show that. the defendant did not heep @

proper lookout for other cars, did not look out for pedestrians, did not slow down,
and did not stop at the red light.

Example (defendant — civil):

The evidence will show that Mr. Jones was at all times driving carefully, and
obeyed all the traffic signals on the streets. This accident was caused because the
plaintiff ran the red light and drove his car into that intersection.
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Example (plaintiff — criminal):
The evidence, in short, will prove that on April 25, 1991, this defendani,

while armed with a loaded revolver, took 60 in United States currency and per-
sonal papers from the victim, Robert Smith.

Example (defendant — criminal):

We will prove, then, that Robert Smith, far from robbing anyone on April 25,
1991, was, at the time this robbery occurred, working as usual at his job as a
dockworker at ABC Trucking Co.

Example (defendant in criminal case not intending lo present a defense):

This evidence, which the state is required to present, will prove one thing. It
will show that the state failed to prove, beyond a reasonable doubt, that my client
was the robber. If it convinces you of anything, it is that the police arrested the
wrong man.

Of course, there are situations where you may want to challenge the
other side’s facts with a direct denial. Where you do, however, make sure
that you can prevail on the disputed facts. Nothing will damage your
credibility faster than to directly claim that the other side's version is in-
correct, then fail to prove it. Save such denials for safe situations.

9. Anticipating and refuting defenses (plaintiff only)

iy
- As plaintiff, you should consider a short statement that will anticipate the

probable defense and deny it. Remember that the plaintiff has no right
of rebuttal in opening statements. Hence, anything resembling rebuttal

, ~# must be contained in your opening.

However, keep in mind that anticipating defenses can be tricky, par-
ticularly in criminal cases. The defendant, not having the burden of
proof, is not required to present evidence. In criminal cases this right
reaches constitutional dimensions. Accordingly, you cannot directly al-
lude to evidence you expect the defense to produce. (Doing this in a
criminal case is probably reversible error.) You can, however, refer to the
evidence you will produce and state indirectly yet positively that it will not
show that a defense to your case exists.

Example (plaintiff — civil):

Mr. Smith was driving his car at a speed of 20 mph in a 25-mph zone. He
did everything the ordinarily prudeni man would have dome under the

circumstances.

This rebuts the anticipated defense of contributory negligence.

Ch IIL. Op
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Example (plaintiff — criminal):

This evidence will show that at no time was the victim, Mr. Smith, armed in
any way, nor did he do anything to provoke the defendant’s assault.

This rebuts the anticipated defense of self-defense.

10. Damages (civil cases only)

As plaintiff, you should describe what happened to the plaintiff, particu-
larly where the injuries are extensive. In some injury cases, liability will
not be seriously contested, so the only remaining issue is the extent of
damages. Your organization of damages should therefore include symp-
toms, diagnosis, immediate treatment, prognosis, and conclusion. Your
approach to damages should be in a resigned, somber fashion. Many
plaintiffs’ lawyers do not tell the jury the precise dollar amount plaintiff
will request, allowing flexibility in modifying the request based on how
well the evidence was received.

As defendant, you should express your regret that the plaintff was
injured, but firmly state that it was the plaintiff’s fault, or certainly not
your client’s, particularly if you are defending solely on the issue of
liability.

Example (plaintiff):

a. Symptoms.
What happened to Mr. Smith? The truck struck his hip and Mr. Smith
fell to the pavement. He felt a sharp, stabbing pain in his hip. (Demon-
strate on your own body where these injuries were.)

b. Diagnosis.
Several persons came to Mr. Smith's help and they tried to make him
comfortable. Finally, an ambulance came, attendanis put Mr. Smith on a
stretcher, placed him in an ambulance, and drove him to the Mercy Hos-
pital Emergency room. Shortly afterwards, Dr. Franklin arrived, exam-
ined him and ordered X rays and other tests. The examination, X rays,
and lab tests all showed that Mr. Smith had sustained multiple fractures
of his left leg and hip.

¢. Immediate treatment. . 5
Mr. Smith's leg was placed in traction. He was given shots to relieve the
radiating pain in his leg. After one week, his leg and pelvis were placed
i a cast. The cast extended from his waist to his ankle.

d. Further treatment. :
Several weeks later it became apparent that the leg and hip were not
healing properly. Dr. Franklin performed another operation to correct
this problem.

e. Prognosis.
What is Mr. Smith’s condition today? He was examined as recently as
last week. The examination revealed that his left leg was almost one inch
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shorter than the right. His left thigh and calf were substantially smaller
and weaker.

f. Conclusion.
My. Smith was in the hospital for four weeks. He incurred substantial
hospital and medical bills. He was out of work for four months. Even
today he is no longer able to work a full day, play with his children, or do
ordinary household chores. To this date, he has a continuous shooting
pain which radiates from his left hip to his foot.

Example (defendant — where the defense is primanly on liability):

It 15, of course, unfortunate that the plaintiff was injured. In this case, how-
ever, plaintiff’s injuries were simply not our fault. The evidence will show that he
was in a hurry, crossed the streel without o walk light, and, without looking,
stepped directly in front of a car that had mo chance to stop. Because of this, the
plaintiff must be vesponsible for the results of his own negligence.

11. Conclusion

Both plaintiff and defendant should conclude the opening statement
by simply and directly telling the jury that the facts of the case will sup-
port his side, and ask for a verdict. As plaintiff in a personal injury
case, you should make a request for damages a part of your conclusion.
Many lawyers generally advise against mentioning the specific mone-
tary amount of damages you are seeking. Simply state that you are
going to ask for adequate, lawful compensation and a verdict in the
plaintiff’s favor. Afier the jury has seen the plaintiff and understands
how seriously he was injured, a large specific damage request will ap-
pear reasonable and realistic. On the other hand, other lawyers think it
is better to begin conditioning the jury on damages by requesting a cer-
tain sum.

Example (plaintiff — civil):

Members of the jury, at the end of the trial, we will ask you to award lawful
compensation and damages to My. Smith for the losses and injuries he has sus-
tained as a result of this collision. We will ask compensation for his medical ex-
penses, compensation for his past and future loss of earnings, and compensation
for his continuing pain and suffering, mental anguish, and inability to enjoy a
healthy, normal life.

Example (defendant — civil):

And 5o at the close of all the evidence, we will request that you return a
verdict in favor of Mr. Jones and against the plaintiff.
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Example (plaintiff — criminal):

After you have heard the evidence, we are confident that you will find the
defendant guilty of each and every count in this indictment.

Example (defendant — criminal):

At the conclusion of this case, you will have grave doubts that my client,
Frank Jones, was anywhere near the robbery when il occurved. If anything, you
will be convinced that someone else did it. Consequently, Frank Jones is simply not

guilty of anything.

§3.5. Examples of opening statements

1. Criminal case (murder): People v. Sylvester Strong

(The defendant, Sylvester Strong, has been charged with murdering
Shelley Williams on April 25, 1991. The prosecution claims that the
shooting was in retaliation for a prior incident. The defense claims the

shooting was justifiable seif-defense.)
Opening statement — prosecution

Members of the jury, this is a case of murder.
You are here because on April 25, 1991, that
defendant, Sylvester Strong, took a handgun
and intentionally shot and killed an unarmed
man, Shelley Williams.

There are several persons whose names will be
mentioned frequently throughout the trial.
First, there is the victim, Shelley Williams, who
was 23 years old when he was shot 1o death.
His mother, Rosie Garrett, and brother, Clar-
ence Williams, both lifelong residents of Chica-
go, were both present when the shooting
occurred. Of course there is the defendant,
Sylvester Strong, who, as we will learn, shot

and killed the victim with a handgun. He ob- -
tained that gun from George Howard; his’

brother-in-law. These are some of the names
you will constantly hear about during the
course of the trial. .

This shooting happened on April 25, 1991, at
approximately 3:30 PM. It was a clear and
bright day.

{Introduction)

(Parties)

In this case the names
and backgrounds of
the principal witnesses
are not significant, so
they are mentioned in
a cursory way.

{Date, time, weather
and lighting)

These issues are not
in dispute.
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The shooting itself happened in the 2300 block
of Bloomingdale Avenue in Chicago. Bloom-
ingdale is a two-lane residential street that runs
east and west. One side of this block of Bloom-
ingdale Street has an elevated railroad track, so
the entire block on that side consists of a con-
crete wall about 10 feet high. The other side of
the street, the north side, has a typical sidewalk
and a mixture of residential buildings and
small businesses. Most of what happened that
afternoon occurred on the sidewalk near the
middle of the 2300 block of Bloomingdale Av-
enue.

What, then, happened on Bloomingdale
around 3:30 during the afternoon of April 25?
The evidence you will hear during this trial
will show the following:

Earlier that afternoon Rosie Garrett and Shel-
ley Williams had decided to drive to the home
of Rosie’s sister. They drove in two cars. Rosie
had about seven people in her car, while Shel-
ley had his brother and two friends in his. On
the way back they decided to drive over to an-
other sister who lived on the 2300 block of
Bloomingdale. Shelley drove first, followed by
Rosie. They drove down Winnebago until they
reached the corner of Bloomingdale.

After turning the corner, the first car, driven
by Shelley Williams, stopped a short distance
down Bloomingdale when he saw the defen-
dant, Sylvester Strong, riding a bicycle down
the street. He stopped his bicycle a few feet
from the car. Shelley got out of his car, walked
up to the defendant and exchanged some
words with him. This quickly escalated into an
argument. The argument was based upon an
argument the defendant had gotten into with
Shelley’s mother the previous day.

While this argument was going on, Rosie Gar-
rett, Shelley’s mother, arrived at the corner in
her car and parked the car a short distance
from Shelley’s. She saw her son and the defen-
dant having words. Her son motioned to her,

(Scene)

The location of the
crime is, as is the case
in most criminal cases,
an important point.
Consequently, it
should be described in
sufficient detail to give
the jury a solid mental
impression of the
scene, so that the ac-
tion will make sense to
them. In short, set the
stage before describ-
ing the action.

(What happened)

It is usually advanta-
geous to tell the jury
up front that “you be-
lieve" the evidence will
show certain things.
Do this once, then go
into the narrative of
the events. This allows
you to tell what hap-
pened without con-
stantly repeating that
phrase “we believe the
evidence will show
that....”

Note how the action is
described in an active,
immediate way, which
gives the jury a “feel”
of how it really hap-
pened.
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so she got out of her car and walked to where
Shelley and the defendant were standing. Shel-
ley asked her, pointing to the defendant: “Is
this the one who cursed you out?” She said:
“Yes, it is.” Shelley demanded an apology.

At this time George Howard, the defendant’s
brother-in-law, came to the corner and asked
Shelley’s brother, Clarence, and one of his
friends what was going on. Both said they
didn’t know what the argument was all about.
George Howard then took a gun out of his
pocket and fired the gun twice into the air. No-
body was hurt. The defendant walked up to
his brother-in-law and said: “You’re not trying
to hit him, give me the gun.” He then took the
gun from his brother-in-law.

The defendant immediately aimed that gun at
Shelley Williams and shot him once through
the arm. When Shelley turned to get away, the
defendant fired a second shot in his back. Shel-
ley then fell to the ground, face down. The de-
fendant then walked up to him and fired a
third shot into his back.

Immediately after firing the third shot, the de-
fendant ran down the sidewalk and attempted
to escape. The victim's brother, Clarence, hav-
ing just seen the defendant shoot his brother,
jumped into his brother’s car, drove it 2 short
distance down Bloomingdale and cut off the
defendant as he tried to run away. The defen-
dant ran into the car and knocked himself
down to the ground. Clarence got out of the
car and kicked the defendant in the head, try-
ing to keep him on the ground and hold him
for the police.

The defendant repeatedly tried to get up and °
Clarence kept trying to subdue him. A relative
of the defendant brought a baseball bat from
her house and came to the scene, but Rosie
took the baseball bat from her. Rosie then took
that baseball bat and hit the defendant over his
head to keep him down until the police came.

When the police arrived at the scene, they
found the defendant being held right by the

The heart of the case
can be acted out.
Here the prosecutor
can act out how the
defendant held the
gun and fired it.

A weakness in the
prosecution case is
that the defendant
was, in fact, severely
beaten by the victim’s
friends and family fol-
lowing the shooting.
This problem is usual-
ly best handied by voi-
unteering the
unfavorable evidence
now, so that its impact
will be blunted before

. the defense can dis-

cuss the weakness the
way it wants to.
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car. He had been beaten up, but was being
held for the police. They also recovered the
gun, which had been taken to Rosie’s house for
safekeeping. An ambulance was called, but by
the time he could be taken to a nearby hospi-
tal, the vicim, Shelley Williams, was dead. A
later autopsy showed the fatal bullet to be one
that entered the victim's back, piercing his
lungs and heart.

That, ladies and gentlemen of the jury, is what
we expect the evidence to show. It will prove
that on April 25, 1991, the defendant, Sylves-
ter Strong, committed the crime of murder
when he intentionally took a handgun and
fired three shots into an unarmed victim, Shel-
ley Williams. The third shot, the fatal shot, en-
tered the victim’s back as he lay helpless on the
sidewalk, face down. The evidence will show
that the defendant was in no way justified in
shooting Shelley Williams.

At the close of all the evidence, we will ask that
you find the defendant, Sylvester Strong,
guilty of the crime of murder as charged in
this indictment.

Opening statement — defense

May it please the Court, counsel, ladies and
gentlemen of the jury, good morning. We are
here only because on April 25, 1991, Sylvester
Strong had to use a gun to keep Shelley Wil-
liams from Kkilling him. This is a case of self-
defense, nothing more.

In a criminal case, the prosecution, having the
burden of proof, presents evidence first. Only
after the prosecutors have presented their case
will Sylvester Strong have an opportunity to
present his case. We ask that each of you waits
until you have heard from all the witnesses,
ours as well as theirs, before deciding what re-
ally happened. However, before I talk to you
about what we believe the evidence will show, 1
want to make one fact perfectly clear to each of
you. We do not contest the fact that Sylvester
Strong did in fact shoot and kill the deceased,
Shelley Williams, on April 25, 1991, on Bloom-

(Basis of guilt)

This summary should
be stated emphatically.

Since the defense
need not present evi-
dence, the prosecutor
cannot comment on
the anticipated de-
fense directly.

{Conclusion)

(Introduction)

(Issue)

Frarping the issue in a
way most advanta-
geous to your position
is extremely impor-
tant.
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ingdale Avenue in Chicago. That fact, how-
ever, is not the issue in the case.

The only issue in this case is whether Sylvester
Strong was defending himself when the shoot-
ing happened. In other words, ladies and gen-
tlemen, was Sylvester Strong justified in
defending himself under the facts and circum-
stances that unfolded during the afternoon of
April 25? Please remember that we, as the de-
fense, don’t have to prove anything. It's the
prosecution that has to prove, beyond a reason-
able doubt, that Sylvester Strong was not justi-
fied in defending himself. The evidence will
show that Sylvester Strong was in fact justified
in doing what he did and thus is not guilty of
any crime. In short, this is simply a case of self-
defense. .

What really happened before and during the
incident? On April 24, the day before, there
was an argument involving the family of Shel-
ley Williams with Sylvester Strong. On April
25, the very next day, Sylvester Strong was rid-
ing a bicycle on Bloomingdale when he was
confronted on the street by Shelley Williams,
his family, and other friends of the Williams
family.

The evidence will show that Sylvester Strong
was first struck in the face by Shelley Williams.
Immediately thereafter Williams and his family
attacked Sylvester with baseball bats and two-
by-fours. Sylvester was unarmed and tried to
protect himself from the people who were at-
tacking him, but to no avail. He was repeatedly
struck on his head and body. In desperation,
he grabbed a gun from George Howard, who
had arrived at the scene. With blood streaming

down his face, he repeatedly fired the weapon, -

striking Shelley Williams. -

The only reason he fired that gun was to get
that crowd off of him, a crowd that was attack-
ing him with two-by-fours and baseball bats.

When this group of individuals who had been
assaulting Sylvester realized that the gun was
empty, they continued their assault with base-

After stating the issue,
you must then em-
phatically answer 1,
then move directly in-
0 a review of the
facts that support
your position on that
issue.

(What happened)
Note that the narra-
tive of this action is
done this time from
the defendant’s per-
spective.

There’s nothing
wrong with giving the
defendant a sympa-
thetic portrayal.
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ball bats and two-by-fours. Sylvester's head and
face were a mass of blood.

Knowing that his life was in danger, he at-
tempted to flee by running across the street,
but was chased and caught by the mob,
knocked to the ground, and again beaten until
he lost consciousness. The only reason his life
was spared was that the police arrived mo-
ments later.

In short, ladies and gentdemen, we expect the
evidence to show that under these circum-
stances Sylvester did nothing more than what
any other reasonable person would have done
under those circumstances. He simply defended
himself from an armed mob. Therefore, he is
simply noi guilty of murder or any other crime.

I ask you, ladies and gentlemen, at this time to
withhold any thoughts you may have about this
case. Please withhold your judgment until you
have heard all the evidence from all of the wit-
nesses, and 1 am confident that upon hearing
all of the evidence you are going to render a
verdict in this case that will be fair. We believe
that the prosecution will not be able to prove,
beyond a reasonable doubt, that Sylvester was
not jusiified in defending himself. We expect
that after you deliberate and carefully weigh
the evidence in this case you will return the
only possible verdict, a verdict of not guilty. I
thank you.

(Basis of nonguilt)

As with the plaintiff,
this is the high point
of the opening, and
must be stated with

emotion and convic-
tion.

(Conclusion)

The jury must be
reminded that the
prosecution has the
burden on the issue of
reasonable self-de-
fense, since it's entire-
ly likely that some of
the jurors will assume
that the defense
should have to prove
any defense it chooses
to raise.

2. Civil Case (products liability): Hi-Temp, Inc. v. Lindberg Furnace

Company

(Hi-Temp, a company that treats metal products in furnaces, purchased
an industrial vacuum furnace in September 1989 from the defendant
manufacturer. On December 31, 1990, the furnace exploded. Hi-Temp
had the furnace repaired. Hi-Temp claims that a design defecF in the
furnace, particularly in a valve, was the cause of the explosion. Lindberg
maintains that the furnace was safely designed and manufactured.)

Opening statement — plaintiff

Good afternoon, ladies and gentler.nen. As
Judge Aspen told you, my name is Larry

(Introduction)

Kaplan, and I'm here for the plaintiff in this
case, Hi-Temp, Inc.

Hi-Temp is a company in business in North-
lake, Ilinois. Hi-Temp treats various metal
products using high-temperature vacuum fur-
naces. The defendant, Lindberg Furnace Com-
pany, designs, manufactures, and sells such
furnaces. In 1989 Hi-Temp entered into nego-
tiations with the defendant for the purpose of
purchasing a vacuum furnace.

Vacuum furnaces come in all shapes and sizes,
but they all have the same basic components.
The central part is a lined vacuum chamber. A
large hatch allows materials to be placed in the
chamber. The furnace works through a series
of pumps, valves and heating elements. After
the materials are placed inside, all the air is re-
moved from the furnace, using the pumps and
valves.

The heating elements then go on and heat
whatever is in the furnace to the required tem-
perature. This process tempers the metals,
making them stronger and harder.

When Hi-Temp negotiated with Lindberg for
the vacuum furnace, they told Lindberg the
necessary requirements for the furnace. They
told Lindberg the kind of heat that would be
needed. They told Lindberg the pressures that
would be needed. They told Lindberg all the
specifications and requirements that the fur-
nace would have to meet.

Lindberg adjusted their design and manufac-
tured a vacuum furnace for Hi-Temp at a cost
of $103,000. This purchase was made with the
understanding that the furnace would do what
it had been manufactured to do, that is, te heat
the materials that Hi-Temp needed.

The furnace went into operatign some time in
September 1989. The whole time the furnace
was in operation, the maintenance, care and
concern shown by Hi-Temp for this furnace
was meticulous. If there were any maintenance
problems, repair problems, or anything of that
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(Parties)

(Instrumentality)

Since this case centers
on a mechanical de-
vice, it should be de-
scribed with
appropriate detail.

This would be a good
place to use a diagram
in the opening state-
ment.

(Anticipating
defenses)

The expected defense
is that the explosion
was somehow caused
by faulty maintenance,
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sort, they were immediately dealt with. Often
Lindberg itself was called in to consult on how
to fix a problem.

On December 31, 1990, the furnace was in op-
eration. During the afternoon this furnace was
heating turbine blades and other aircraft parts.
The heat was cycled to a temperature of 2,000
degrees and then cooled, and then heated
again to a temperature of 1,800 degrees and
then cooled. This went on in a series of stages.
Everything was routine.

That evening the furnace was loaded with
more turbine parts and was set in operation
again. All the instruments were set properly.
The loading was done properly. There is noth-
ing to indicate that Hi-Temp could have con-
tributed to the explosion.

Around 8:30 that evening there was an explo-
sion that tore off the sides of the furnace and
damaged other paris. Immediately after the
explosion an investigation was started to try to
determine the cause of the explosion. Based
upon all the evidence here, you will conclude
that there was a defect in the design of the vac-
uum furnace which was directly responsible for
the explosion.

This furnace was designed in such a way that it
would pump down from atmospheric pressure
to a vacuum. The pressurized portion of the
furnace was separated from the vacuum por-
tion by a valve attached to the main vacuum
pump, called 2 foreline valve. The furnace was
‘manufactured and designed in such a way that
this foreline valve could open between the at-
mospheric portion and the vacuum portion
without first shutting down the furnace and
without being coordinated with other valves
on the unit. If the foreline valve somehow
opened, atmospheric pressure would rush
right into the vacuum portion, under incred-
ible speed and pressure, creating shock waves
in the furnace.

operation, or misuse.
This statement helps
rebut the expected
defense.

(Scene)

The anticipated de-
fense is again rebutted
forcefully.

(What happened)

In this case the plain-
tff’s major problem is
explaining causation —
how the alleged de-
sign defect actually
caused the explosion
that occurred. Hence,
this part of the open-
ing is very carefully
stated, so that there is
no direct claim that
the plaintiff, through
its experts, will pre-
cisely be able 1o ex-
plain why the
explosion occurred.
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That, ladies and gentlemen, is what happened
on December 31, 1990. After the foreline valve
improperly opened, atmospheric pressure
rushed into the vacuum portion, creating gi-
gantic shock waves, which knocked off the
sides of the furnace and did other damage.

You will learn that this explosion was directly
caused by Lindberg’s design and manufacture
of this foreline valve, and that the explosion
could have been prevented if Lindberg had
simply built a foreline valve that had a locking
safety device on it.

After the explosion, Hi-Temp had the vacuum
furnace rebuilt. This took several weeks, dur-
ing which time they could not process any of
their customers’ orders. The loss to Hi-Temp
for the repairs, as well as for the business inter-
ruption, was $55,000.

At the end of all the evidence, 1 will be asking
you to return a verdict in favor of Hi-Temp,
Inc. and against Lindberg for the sum of
$55,000.

Opening statement — defendant

May it please the Court, counsel, members of
the jury: My name is Mary Jones and I repre-
sent the Lindberg Furnace Company.

Lindberg’s business is devoted to designing
and building what are called vacuum furnaces
for purchasers throughout the world. We-have
been in this business since 1947, and build fur-.
naces based on the individual customer's re-
quirements.

We will show that the design of the furnace Hi-
Temp bought was a standard one with proven
performance and safety over 20 years. We
have built thousands of these furnaces over the
past 20 years, without problems. The design is

(Basis of liability)
Plaintiff’s theory of
the case is simply stat-
ed —if the valve had
a salety lock, there
would have been no
explosion.

(Damages)

The real issue in this
case is liability, so
damages are only
mentioned briefly.

(Conclusion)

(Introduction)

(Parties)

(Basis of
nontliability)
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safe, and we make and test them carefully.
Whatever caused the furnace to explode, it had
nothing to do with its design or manufacture.
If anything caused the explosion, it must have
been Hi-Temp’s maintenance, operation, or
use of the furnace.

Furthermore, we will show that the furnace
could have been repaired in about two weeks
at a cost far less than $55,000, and that it could
have been put back into service after that time.

Simply put, the plainiiff will not be able to
prove, by a preponderance of the evidence,
that we did anything wrong here in designing
and manufacturing this furnace that produced
this so-called explosion. Accordingly, at the
close of all the evidence we will ask that you
return a verdict against the plaintiff and in
favor of the Lindberg Furnace Company.

(Damages)

While the defense is
on liability, it is usual-
ly desirable to at least
touch on damages.

(Conclusion)

This unusually short
opening has the ad-
vantage of sounding
extremely confident.
It forcefully states that
the plaintff will be
unable to prove either
a design defect or
causation. In open-
ings, brevity can some-
times be an effective
technique.
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§4.1. Introduction

Experienced trial lawyers recognize that most trials are won on the
strengths of their case in chief, not on the weaknesses of their opponent’s
case. Consequently, effective direct examinations that clearly, forcefully,
and efficiently present the facts of the case will usually have a decisive
effect on the outcome of the trial.

The direct examination should be the jury’s opportunity to relive re-
ality from your side’s perspective. The witness should show, not tell, the
jury what happened so that the event is re-created for the jury's benefit.
The examination should involve the jurors in the witness’ story. All this
must be done while keeping in mind the.elements of the claims or de-
fenses and the ever-present requirements of simplicity and efficiency.
This is difficult and requires planning and witness preparation. If done
well, each of the jurors will understand, accept, and remember the wit-
ness’ testimony. )

Consequently, direct examinations should let the witness be the
center of attention. The lawyer should conduct the examination so that
he does not detract from his witness. After all, a witness will be believed
and remembered because of the manner and content of his testimony,
not because the questions asked were so brilliant. Witness credibility is
determined by who the witness is (background), what he says (content),
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